AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of the Secretary, Commerce

§4.7 Responses to requests.

(a) Grants of requests. If a component
makes a determination to grant a re-
quest in whole or in part, it shall no-
tify the requester in writing. The com-
ponent shall inform the requester in
the notice of any fee to be charged
under §4.11 and disclose records to the
requester promptly upon payment of
any applicable fee. Records disclosed in
part shall be marked or annotated to
show the applicable FOIA exemption(s)
and the amount of information deleted,
unless doing so would harm an interest
protected by an applicable exemption.
The location of the information deleted
shall also be indicated on the record, if
feasible.

(b) Adverse determinations of requests.
If a component makes an adverse de-
termination regarding a request, it
shall notify the requester of that deter-
mination in writing. An adverse deter-
mination is a denial of a request in any
respect, namely: a determination to
withhold any requested record in whole
or in part; a determination that a re-
quested record does not exist or cannot
be located; a determination that a
record is not readily reproducible in
the form or format sought by the re-
quester; a determination that what has
been requested is not a record subject
to the FOIA (except that a determina-
tion under §4.11(j) that records are to
be made available under a fee statute
other than the FOIA is not an adverse
determination); a determination
against the requester on any disputed
fee matter, including a denial of a re-
quest for a reduction or waiver of fees;
or a denial of a request for expedited
processing. Each denial letter shall be
signed by an official listed in Appendix
B to this part, and shall include:

(1) The name and title or position of
the denying official;

(2) A brief statement of the reason(s)
for the denial, including applicable
FOIA exemption(s);

(3) An estimate of the volume of
records or information withheld, in
number of pages or some other reason-
able form of estimation. This estimate
need not be provided if the volume is
otherwise indicated through deletions
on records disclosed in part, or if pro-
viding an estimate would harm an in-
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terest protected by an applicable FOIA
exemption; and

(4) A statement that the denial may
be appealed, and a list of the require-
ments for filing an appeal under
§4.10(b).

§4.8 Classified Information.

In processing a request for informa-
tion classified under Executive Order
12958 or any other executive order con-
cerning the classification of records,
the information shall be reviewed to
determine whether it should remain
classified. Ordinarily the component or
other Federal agency that classified
the information should conduct the re-
view, except that if a record contains
information that has been derivatively
classified by a component because it
contains information classified by an-
other component or agency, the compo-
nent shall refer the responsibility for
responding to the request to the com-
ponent or agency that classified the
underlying information. Information
determined to no longer require classi-
fication shall not be withheld on the
basis of FOIA exemption (b)(1) (b U.S.C.
552(b)(1)), but should be reviewed to as-
sess whether any other FOIA exemp-
tions should be invoked. Appeals in-
volving classified information shall be
processed in accordance with §4.10(c).

§4.9 Business Information.

(a) In general. Business information
obtained by the Department from a
submitter will be disclosed under the
FOIA only under this section.

(b) Definitions. For the purposes of
this section:

(1) Business information means com-
mercial or financial information, ob-
tained by the Department from a sub-
mitter, which may be protected from
disclosure under FOIA exemption (b)(4)
(5 U.S.C. 552(b)(4)).

(2) Submitter means any person or en-
tity outside the Federal Government
from which the Department obtains
business information, directly or indi-
rectly. The term includes corporations;
state, local and tribal governments;
and foreign governments.

(c) Designation of business information.
A submitter of business information
should designate by appropriate mark-
ings, either at the time of submission
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or at a reasonable time thereafter, any
portions of its submission that it con-
siders protected from disclosure under
FOIA exemption (b)(4). These designa-
tions will expire ten years after the
date of the submission unless the sub-
mitter requests, and provides justifica-
tion for, a longer period.

(d) Notice to submitters. A component
shall provide a submitter with prompt
written notice of a FOIA request or ad-
ministrative appeal that seeks its busi-
ness information whenever required
under paragraph (e) of this section, ex-
cept as provided in paragraph (h) of
this section, in order to give the sub-
mitter an opportunity under paragraph
(f) of this section to object to disclo-
sure of any specified portion of that in-
formation. Such written notice shall be
sent via certified mail, return receipt
requested, or similar means. The notice
shall either describe the business infor-
mation requested or include copies of
the requested records containing the
information. If notification of a large
number of submitters is required, noti-
fication may be made by posting or
publishing the notice in a place reason-
ably likely to accomplish notification.

(e) When notice is required. Notice
shall be given to the submitter when-
ever:

(1) The submitter has designated the
information in good faith as protected
from disclosure under FOIA exemption
(b)(4); or

(2) The component has reason to be-
lieve that the information may be pro-
tected from disclosure under FOIA ex-
emption (b)(4).

(f) Opportunity to object to disclosure.
A component shall allow a submitter
seven working days (i.e., excluding Sat-
urdays, Sundays, and legal public holi-
days) from the date of receipt of the
written notice described in paragraph
(d) of this section to provide the com-
ponent with a statement of any objec-
tion to disclosure. The statement must
identify any portions of the informa-
tion the submitter requests to be with-
held under FOIA exemption (b)(4), and
describe how each qualifies for protec-
tion under the exemption: that is, why
the information is a trade secret, or
commercial or financial information
that is privileged or confidential. If a
submitter fails to respond to the notice
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within the time specified, the sub-
mitter will be considered to have no
objection to disclosure of the informa-
tion. Information a submitter provides
under this paragraph may itself be sub-
ject to disclosure under the FOIA.

(g) Notice of intent to disclose. A com-
ponent shall consider a submitter’s ob-
jections and specific grounds under the
FOIA for nondisclosure in deciding
whether to disclose business informa-
tion. If a component decides to disclose
business information over a submit-
ter’s objection, the component shall
give the submitter written notice via
certified mail, return receipt re-
quested, or similar means, which shall
include:

(1) A statement of reason(s) why the
submitter’s objections to disclosure
were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A statement that the component
intends to disclose the information
seven working days from the date the
submitter receives the notice.

(h) Ezxceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not
apply if:

(1) The component determines that
the information should not be dis-
closed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in ac-
cordance with Executive Order 12600; or

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous, in
which case the component shall pro-
vide the submitter written notice of
any final decision to disclose the infor-
mation seven working days from the
date the submitter receives the notice.

(1) Notice to submitter of FOIA lawsuit.
Whenever a requester files a lawsuit
seeking to compel the disclosure of
business information, the component
shall promptly notify the submitter.

(3j) Corresponding notice to requester.
Whenever a component provides a sub-
mitter with notice and an opportunity
to object to disclosure under paragraph
(d) of this section, the component shall
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also notify the requester. Whenever a
submitter files a lawsuit seeking to
prevent the disclosure of business in-
formation, the component shall notify
the requester.

§4.10 Appeals from initial determina-
tions or untimely delays.

(a) If a request for records is initially
denied in whole or in part, or has not
been timely determined, or if a re-
quester receives an adverse initial de-
termination regarding any other mat-
ter under this subpart (as described in
§4.7(b)), the requester may file a writ-
ten appeal or an electronic appeal,
which must be received by the Office of
General Counsel during normal busi-
ness hours (8:30 a.m. to 5 p.m., Eastern
Time, Monday through Friday) within
thirty calendar days of the date of the
written denial or, if there has been no
determination, may be submitted any-
time after the due date, including the
last extension under §4.6(c), of the de-
termination. Written or electronic ap-
peals arriving after normal business
hours will be deemed received on the
next normal business day.

(b) Appeals shall be decided by the
Assistant General Counsel for Adminis-
tration (AGC-Admin), except that ap-
peals for records which were initially
denied by the AGC-Admin shall be de-
cided by the General Counsel. Written
appeals should be addressed to the
AGC-Admin, or the General Counsel if
the records were initially denied by the
AGC-Admin. The address of both is:
U.S. Department of Commerce, Office
of General Counsel, Room 5875, 14th
and Constitution Avenue NW., Wash-
ington, DC 20230. An appeal may also
be sent via facsimile at 202-482-2552.
For a written appeal, both the letter
and the appeal envelope should be
clearly marked ‘‘Freedom of Informa-
tion Appeal”. The address for elec-
tronic appeals is FOIAAppeals@doc.gov.
The appeal (written or electronic) must
include a copy of the original request
and the initial denial, if any, and a
statement of the reasons why the
records requested should be made
available and why the initial denial, if
any, was in error. No opportunity for
personal appearance, oral argument or
hearing on appeal is provided.
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(c) Upon receipt of an appeal involv-
ing records initially denied on the basis
of FOIA exemption (b)(1), the records
shall be forwarded to the Deputy As-
sistant Secretary for Security (DAS)
for a declassification review. The DAS
may overrule previous -classification
determinations in whole or in part if
continued protection in the interest of
national security is no longer required,
or no longer required at the same level.
The DAS shall advise the AGC-Admin,
or the General Counsel, as appropriate,
of his or her decision.

(d) If an appeal is granted, the person
who filed the appeal shall be imme-
diately notified and copies of the re-
leasable documents shall be made
available promptly thereafter upon re-
ceipt of appropriate fees determined in
accordance with §4.11.

(e) If no determination on an appeal
has been sent to the requester within
the twenty working day period speci-
fied in §4.6(b) or the last extension
thereof, the requester is deemed to
have exhausted all administrative rem-
edies with respect to the request, giv-
ing rise to a right of judicial review
under 5 U.S.C. 552(a)(6)(C). If the re-
quester initiates a court action against
the Department based on the provision
in this paragraph, the administrative
appeal process may continue.

(f) The determination on an appeal
shall be in writing and, when it denies
records in whole or in part, the letter
to the requester shall include:

(1) A brief explanation of the basis
for the denial, including a list of the
applicable FOIA exemptions and a de-
scription of how they apply;

(2) A statement that the decision is
final for the Department;

(3) Notification that judicial review
of the denial is available in the district
court of the United States in the dis-
trict in which the requester resides, or
has his or her principal place of busi-
ness, or in which the agency records
are located, or in the District of Co-
lumbia; and

(4) The name and title or position of
the official responsible for denying the
appeal.

[66 FR 65632, Dec. 20, 2001, as amended at 69
FR 49784, Aug. 12, 2004]
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